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          CR-FE-2016-9891 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Hazel failed to establish that the district court abused its discretion by 




Hazel Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Hazel pled guilty to felony escape and the district court imposed a unified 
sentence of five years, with one year fixed.  (R., pp.61-63.)  Hazel filed a notice of 
appeal timely from the judgment of conviction.  (R., pp.64-66.)   
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Hazel asserts his sentence is excessive in light of his mental health issues and 
purported remorse.  (Appellant’s brief, pp.3-5.)  The record supports the sentence 
imposed.   
When evaluating whether a sentence is excessive, the court considers the entire 
length of the sentence under an abuse of discretion standard.  State v. McIntosh, 160 
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 
217, 226 (2008).  It is presumed that the fixed portion of the sentence will be the 
defendant's probable term of confinement.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 687, 391 (2007).  Where a sentence is within statutory limits, the appellant bears 
the burden of demonstrating that it is a clear abuse of discretion.  McIntosh, 160 Idaho 
at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant must show 
the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting 
society and to achieve any or all of the related goals of deterrence, rehabilitation, or 
retribution.  Id.  The district court has the discretion to weigh those objectives and give 
them differing weights when deciding upon the sentence.  Id. at 9, 368 P.3d at 629; 
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its 
discretion in concluding that the objectives of punishment, deterrence and protection of 
society outweighed the need for rehabilitation).  “In deference to the trial judge, this 
Court will not substitute its view of a reasonable sentence where reasonable minds 
might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at 
148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the 
trial court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for felony escape is five years.  I.C. §§ 18-112,  
-2505.  The district court imposed a unified sentence of five years, with one year fixed, 
which falls well within the statutory guidelines.  (R., pp.61-63.)  On appeal, Hazel 
contends that his sentence is excessive in light of his mental health issues and 
purported remorse.  (Appellant’s brief, p.5.)  However, Hazel has a pattern of minimizing 
his offenses and he continues to present a risk to society, as he has failed to rehabilitate 
or be deterred despite having been afforded extensive treatment for his mental health 
issues.   
Hazel has previously been diagnosed with PTSD, ADHD, Oppositional Defiant 
Disorder, Conduct Disorder – Severe, Reactive Attachment Disorder of Infancy or Early 
Childhood, Major Depressive Disorder, and Mood Disorder NOS.  (PSI, pp.125-26, 128-
30.1)  It was also noted, in Hazel’s 2013 mental health assessment, that Hazel has 
“[c]haracteristics of antisocial and narcissistic personality disorders” and that he has “‘a 
long history of assaulting peers, threatening others, using a weapon to threaten to kill 
others, destroying property, fire setting, cruelty to animals, cruelty to people, and 
possibly sexually abusing a former foster brother.  He demonstrated criminal behavior 
while receiving mental health treatment.  His risk of danger to the public was considered 
high.’”  (PSI, pp.130-31.)  Predictively, the evaluator concluded that Hazel’s “‘escape 
 
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “Hazel 
44665 psi.pdf.”   
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risk is high’” and opined that he “‘needs to be in an environment in which his behaviors 
are closely monitored.’”  (PSI, p.130.)   
Hazel “was treated with medication management and counseling” for two years 
while he was in IDJC custody for committing the crime of arson.  (PSI, p.74.)  After his 
release into the community, in 2016, Hazel underwent another mental health 
assessment, at which time he was diagnosed with Bipolar II Disorder and PTSD, and it 
was determined that he was “functioning and currently stable,” was knowledgeable 
about his mental health issues, and understood their impact on his daily life.  (PSI, 
pp.72, 74-76.)  Despite this, Hazel subsequently made the decision to escape from the 
Empowerment Program, stating that he “‘didn’t feel that [he] had to abide by the rules 
anymore and went off to do [his] own thing.’”  (PSI, pp.5, 12.)  Shortly before his 
escape, Hazel “emptied his bank account of $2600,” changed his Facebook profile to 
say he was from Indiana, and packed items from his room, including clothing.  (PSI, 
pp.89-90.)  He then contacted a “former juvenile corrections inmate … who helped him 
escape” by picking him up and driving him to “a small town in Montana.”  (PSI, p.92.)  
While at large, Hazel did not take his mental health medications, but rather used 
alcohol, marijuana, and “‘THC oil.’”  (PSI, p.10.)  Clearly, Hazel has not been deterred 
from continued criminal behavior despite his knowledge of his longstanding mental 
health issues and despite the extensive treatment he has been provided.    
Although Hazel claims he is remorseful for causing “‘un[nec]essary trouble’” by 
committing the instant offense, he minimized his conduct by claiming his intention was 
merely to “‘sn[ea]k out’” to go to the park “‘for fireworks’” because he had failed to obtain 
prior approval.  (PSI, pp.3, 12.)  The Juvenile Services Coordinator who had been 
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working with Hazel for several years reported that Hazel “‘has learned to minimize and 
will deny.  It’s all about getting his needs met,’” and, “‘He looks for the short, easy route’ 
and ‘doesn’t seem to get the seriousness’ of his situation.”  (PSI, p.5.)  Furthermore, 
Hazel’s former probation officer described him as “‘calculating and manipulative,’” and 
Hazel’s group leader at St. Anthony advised that Hazel “‘knows the system really well,’” 
yet “does not appear to have internalized the need to begin making serious changes in 
his life.”  (PSI, pp.5, 121.)  Hazel’s remorse is questionable in light of his pattern of 
minimizing and failing to acknowledge the seriousness of his criminal behavior. 
At sentencing, the state addressed Hazel’s abysmal history of criminal conduct, 
his failure to rehabilitate despite extended treatment and programming, and the risk he 
presents to the community.  (11/28/16 Tr., p.18, L.11 – p.21, L.15 (Appendix A).)  The 
district court subsequently articulated its reasons for imposing Hazel’s sentence.  
(11/28/16 Tr., p.26, L.11 – p.29, L.23 (Appendix B).)  The state submits that Hazel has 
failed to establish an abuse of discretion, for reasons more fully set forth in the attached 
excerpts of the sentencing hearing transcript, which the state adopts as its argument on 




 The state respectfully requests this Court to affirm Hazel’s conviction and 
sentence. 
       




      __/s/_Lori A. Fleming____________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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1 BOISE, IDAHO 1 defendant just before that happened that she 
2 Monday, November 28, 2016, 4:11 p.m. 2 rather lose her life than her barn. He admitted 
3 3 to several concerning things involving harming or 
4 THE COURT: State v. Kallen Hazel. All 4 killing animals. 
5 right. Is the State ready to proceed? 5 And so basically it was a case that was 
6 MR. HAWKINS: Yes, Your Honor. 6 extremely concerning as far as protection of 
7 THE COURT: Defense? 7 society. And then he was sentenced in November 
8 MR. MARX: Yes, Your Honor. 8 2013, so three years ago now. Given the blended 
9 THE COURT: All right. Well, the defendant 9 sentenced in DJC, plus it was a ten plus five that 
10 was arraigned. He was advised of the nature of 10 the judge could work with I guess after he was 
11 the charge and also of his rights, including his 11 done with DJC. So a little over two years of the 
12 right to plead not guilty, to have a jury trial to 12 treatment and programming with DJC and then the 
13 confront and cross-examine the witnesses against 13 defendant was placed in Empowerment. 
14 him, put on evidence if he wanted to and exercise 14 In reviewing the PSI and based on the 
15 the privilege against self-incrimination. He was 15 defendant's own statements, it looks like he got a 
16 told that he would give up those rights along with 16 phone and he says that connected him with quite a 
17 his defenses if he did plead guilty. 17 bit of negative people. I think it is clear that 
18 He did plead guilty to this case. The 18 the phone didn't do that, but the defendant made 
19 State was going to recommend a sentence of two 19 those choices. He had a friend that was willing 
20 years fixed followed by three years indeterminate 20 to take him away from there and aid in his escape. 
21 for five year sentence. The defense was free to 21 He says a girlfriend who he met in January. He 
22 argue. It is noted that the statute requires that 22 said that she used drugs. The defendant said 
23 any sentence in this case for the crime of escape 23 basically he was given an inch and took a mile. 
24 must start when the other sentence ends. I have 24 And so in July, after being placed in 
26 made notes on the presenl'ence materials. Any 25 Empowerment in January, is when he then escaped. 
18 20 
1 changes or corrections by the State? 1 Basically he says that he was told he might be 
2 MR. HAWKINS: No, Your Honor. 2 sent back to Nampa and he took off. He stopped 
3 THE COURT: Defense? 3 taking his medications after he ran. He was 
4 MR. MARX: Nothing of substance, Your Honor. 4 drinking alcohol and he was using marijuana based 
5 THE COURT: Okay. Will there be testimony 5 on his own admissions while on the run. 
6 today? 6 And the State's concern that after this 
7 MR. HAWKINS: No, Your Honor. 7 happened in reading the PSI on page five, looks 
8 MR. MARX: Argument only, Your Honor. 8 like -- so he was sent back to DJC in the Valley 
9 THE COURT: All right then. I would like to 9 County case. On page five of the PSI, they talk 
10 hear the State's recommendations. 10 to the group leader at St. Anthony where the 
11 MR. HAWKINS: Thank you, Your Honor. The 11 defendant is now. And it says that -- and this is 
12 State is asking that you follow the plea agreement 12 even after all of this underlying case and the 
13 as you just outlined impose a sentence of two 13 escape that the defendant is not internalizing the 
14 years fixed follow by three years indeterminate. 14 need to make changes. This is after three years 
15 Your Honor, in this case I think it is 15 -- this is three years after his sentencing and 
16 clear you don't have to look at it too much to 16 after two years of programming through DJC. And 
17 know that the underlying crime for the reason that 17 it says the defendant knows -- basically knows 
18 defendant was in DJC was a horrible crime. It was 18 what it takes to get out of there. 
19 very troubling. 19 Your Honor, I mean, at this point I 
20 Just briefly, the restitution in that 20 think the State has the same concerns that were 
21 case, $300,000. When the defendant was 21 present when the original crime happened. And 
22 interviewed regarding what he had done in burning 22 even more so that after several years of 
23 down that barn, he called himself a big pyro. He 23 programming that the defendant was still unable to 
24 said the best way to hurt someone is to hurt their 24 internalize the treatment that he has been given. 
25 things. I noted that the victim had told the 25 And when you look at the primary purpose in 
Nicole L. Julson, Official Court Reporter, Ada County, Idaho 
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1 sentencing it is to protect the community. J 1 from that and end up ultimately having that time 
2 think based on the defendant's history, the 2 imposed and sent to the penitentiary. 
3 community would be at risk if he is released. I 3 I think that there is a punishment in 
4 think that there does need to be an element of 4 this case. If the Court were to place him on 
5 punishment and deterrence as well. If there is 5 probation like we are asking that time is going to 
6 not any kind of a sentenced that the defendant 6 be consecutive and an additional period of 
7 would have to serve then there is no punishment 7 supervision that he has to work through and be 
8 for the escape. I think that's why the statute 8 monitored in the community. Certainly addresses 
9 requires it to be consecutive, so that there is a 9 the State's concern about his risk factors as 
10 punishment and people don't just return and serve 10 well. It is not a free pass in this case. 
111 out their original sentence. 11 I think that he had a very difficult 
12 So I think based on everything and to 12 upbringing. The materials in the new PSI and old 
13 protect society, the State is asking the Court to 13 PSI certainly talk about that. And it is not an 
114 follow the plea agreement and impose the sentence 14 excuse for the behavior that he does, but I think 
16 two of plus three. Thank you. 15 when they talk about, you know, reference that he 
16 THE COURT: Please proceed. 16 is institutionalized or the risk that he is 
111 MR. MARX: I think that this case is 17 institutionalized, I think part of that is that he 
18 important distinction to make in terms of the type 18 has been moved around so much, passed around in 
19 of escape that he committed in this case. It is 19 foster families and group homes and things of that 
120 not he was a technical violation escape statute. 20 nature that one consistent is that he knows that 
21 He was under a commitment to juvenile correction 21 he is going to be there day in and day out is 
22 placed with Empowerment through their program. 22 actually in custody. It is a sad state of affairs 
123 But this is not a type of case where he climbed 23 that he finds himself in. He needs to work past 
24 out of a secure facility, scaled walls and fencing 24 that. 
26 and had guards. He was largely left to his own 25 I think that his comments to the Court 
I 22 24 
behaviors and things of that nature. Obviously in PSI are born out by some of the things that he 
2 there was checks on curfew that he indicated in 2 is able to do. The fact that he had two jobs and 
3 the PSI that led to these issues. 3 some level was living in the community under the 
4 But it is certainly notable that it is 4 placement that he ends up back in custody without 
6 different. r think it is even a step further than 5 an extensive search or without -- essentially 
6 a work release center walk away. He is pretty 6 sounds like he surrendered himself without a big 
7 much in the community on his own. Just with that 7 fight there. 
8 background of the Juvenile Corrections hold under 8 Those things give some credence to the 
9 him. 9 idea that he has internalized some of the things 
10 He had two jobs at the time before he 10 that he needs to be doing. He was making 
11 pied and left. He was residing in the community. 11 restitution payments. Obviously that's a 
I 12 He then stepped down and close to being able to 12 significant number he may never be able to payoff. 
13 complete what he needed to do. He disappeared for 13 But at least he is making some payments or appears 
14 a short period of time. Ended up back in custody 14 to have been making some payments on those while 
115 of the authorities and back in front of Judge 15 he was working and had some money saved up as 
16 Scott in Valley County for the violations that had 16 well. 
I 11 occurred there. 17 We are asking the Court to do a zero 
18 Judge Scott made a decision that he 18 plus two obviously consecutive under the statute 
19 wasn't going to send somebody of his age and 19 and p lace him on a period of supervised probation 
120 background to the penitentiary. Certainly that 20 that would start after the probation if he is 
21 was an option at that point and ordered him to 21 released there. He is going to have to -- I think 
22 continue with Juvenile Corrections. That resulted 22 the comment that he knows what he needs to do to 
123 in the St. Anthony placement. Certainly there is 23 get out isn't that just that he can manipulate his 
24 a concern that if the Court were to do what the 24 way out of the system, but he knows the behaviors 
25 State is recommending that he would be removed 25 he needs to demonstrate and go back in front of 
Nicole L. Julson, Official Court Reporter, Ada County, Idaho 
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1 the judge to show that he is able to get released 
2 in the community. He is going to be there for a 
3 period of time. You know, the comments in there 
4 that he knows how not to cause problems, I think 
5 is actually a step up. There is some references 
6 that he had issues previously in one of the other 
7 placements. Bu t if he is able to make through a 
8 program without causing any problems, that's a 
9 step in the right direction and he is 
10 internalizing some of those things he needs to 
11 learn. 
12 I'd hate to see court impose sentenced 
13 in on him at this point and kind of jeopardize 
14 some of those other things that he is doing. This 
15 case presents complicated issues because of how he 
16 escaped and where he escaped from and the type of 
17 placement that he is. Judge Scott's decision in 
18 not sending him to prison, but I think it warrants 
19 an opportunity for probation. If he is not going 
20 to accomplish that then he is going to have a 
21 significant penalty any way on that case before he 
22 is ever able to serve this case. 
23 THE COURT; Mr. Hazel, your comments? 
24 THE DEFENDANT; I wrote a Jetter to the 




did. I know that's not justification for it 
taking off and I realize that what I did was wrong 
when I did it. I think the program would be 
4 beneficial. I think that a lot of things last 
6 time I didn't pick up and staying in DJC would 
help me mature and see what the problems are and 
correct it before I go wrong again. 
6 
7 
B THE COURT: Is there a legal cause why we 
9 should not proceed? 
10 MR. MARX: No, Your Honor. 
11 THE COURT: Well, there is two versions of 
this offense. Version one is the one where the 
defendant himself describes it being rather spur 
14 of the moment decision. And version two is that 
15 his bank account is cleared out of about $2600. 
12 
13 
Around the 1st of July also some of his clothes 
27 
1 also some significant emotional harm to the 
2 victim, who had been one of the defendant's foster 
3 mothers. 
4 What it appears to me from what was 
5 actually done immediately before this escape is 
6 that it was a planned escape witnessed by the 
7 emptying of the bank account and the preparations 
8 made ahead of time. 
9 It also appears that the escape was 
10 motivated in par t with his desire to meet up with 
11 Colton Smith, his brother. The defendant does 
12 have a very, very serious juvenile record and an 
13 unusually significant long pattern of rule 
14 breaking conduct. And he does seem at this stage 
15 to be very ill equipped to join the adult world 
16 mostly because of the nature of his juvenile 
17 record where frankly it is imperative that he 
18 comply with the conditions of his blended 
19 sentenced that was designed to give him, help him 
20 develop better skilJs, so that he could become a 
21 law-abid ing member of society. 
22 He chose to escape from the facility 
23 where he had been placed to advance his skills. 
24 It was intentional and thought out. He slill 
25 lacks sismificant skills to be successful in adult 
28 
life and his past behavior frankly raises quite 
2 serious concerns about potential risk to the 
3 public. 
4 I do think that it is very critical 
5 that that risk level be redu ced. Although it does 






But part of adult life is accepting consequences 
for your actions. You were placed in the 
facility. You were specifically advised that 
leaving the facility would amount to an escape. 
And so it seems to me that the thing that would 
12 most further some positive accomplishments are to 
13 accept the consequences for an action you knew was 
14 wrong and did any way. 
15 I do have concerns about the level of 




I do think though that the juvenile system and 
sentenced is designed to reduce that risk. I have 
Empowerment facility, which was a step he moved up 19 questions about his ability to maintain in a 
are packed. His Facebook has changed to say he is 
from Indiana. And the defendant leaves the 
17 
18 
20 to as part of the progression of efforts being 20 noncustodial setting. 
21 made to help him change directions. 21 So I think a penalty does need to be 
22 Those efforts that he made to change 22 imposed. I think it is part of accepting the 
23 directions came from a very serious offense, arson 23 consequences for doing what he knew to be wrong. 
24 in the second degree, that caused a considerable 24 It was an escape from a facility. Signed an 
25 amount of financial dam age as well as apparently 25 acknowled11:ment that if he did escape that it would 
Nicole L. Julson, Official Court Reporter, Ada County, Idaho 
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1 be·· if he did leave the facility without 
2 perm iss1on, it would be treated as an escape. 
3 There is a price to pay for that. 
4 As counsel points out this appears to 
5 be while planned to be simply a departure from the 
6 factl1ty and I think that needs to be taken into 
7 account. 
8 My inclination at this point is to 
9 impose a sentence. If hew ere tom ake significant 
10 steps forward in the next few months, Im lght 
11 consider ad1usting It w 1th a Rule 35. But at this 
12 point I think the appropriate sentence is a 
13 sentence of one year fixed followed by four years 
14 indeterminate for five year sentence to be imposed 
15 when his prior sentence has ended.Whether that 
16 sentence would be adjusted would depend on him 
17 m a k In g p o s It iv e m ea s u r a b I e step s f o r IV a rd in h Is 
18 current custody status. No1V,you do have 42 days 
19 inlVhichtoappeal. 
20 And I am not going to order any court 
21 c o s ts o f a n y t y p e IV h a ts o e v e r in Ii g h t o f th e fa c t 
22 that there 1s a substantial restitution amount 
23 that needs to be satisfied. 
24 (Proceedings concluded 4:29 p.m ,) 
25 •0000000• 
